
Certified Mail  - Return Receipt Requested

Date:

February 17, 2012

To:

Somersett Board Members
c/0 Melissa Ramsey, Provisional Community Manager

Somersett Owners Association

7650 Town Square Way

Reno, NV 89523
Subject:
Somersett Owners Association (SOA) and Somersett Country Club (SGCC) Lease and Management Agreement Complaint
Reference:
“Lease and Management Agreement” executed on November 14, 2011 between Somersett Owners Association (Blake Smith, President) and Somersett Country Club (Rich Oster, President)

Please have the subject of this complaint placed on the agenda and in the minutes for the Boards next open session meeting.
This complaint is submitted pursuant to NRS 116.31087, which states:

   “1. If an executive board receives a written complaint from a unit’s owner alleging that the   executive board has violated any provision of this chapter or any provision of the governing documents of the association, the executive board shall, upon the written request of the

unit’s owner, place the subject of the complaint on the agenda for the next regularly

scheduled meeting of the executive board.
    2.  Not later than 10 business days after the date the association receives such a complaint, the executive board or an authorized representative of the association shall acknowledge the receipt of the complaint and notify the unit’s owner that, if the unit’s owner submits a written request that the subject of the complaint be placed on the agenda of the next regularly scheduled meeting of the executive board, the subject of the complaint will be placed on the agenda of the next regularly scheduled meeting of the executive board.”

By entering into the subject agreement, I allege the SOA Board is in violation of the following NRS Chapter 116 Statutes and the Somersett Community CC&R’s.
1. NRS 116.1209 (2)  Other exempt real estate arrangements, other exempt covenants
Under this statute, with regard to an agreement between an association and the owner of real estate not part of a common-interest community, the SGCC Lease Agreement is subject to the following statement, “the assessments against the units in the common interest community must be included in the periodic budget for the common-interest community, and the agreement must be disclosed in all public offering statements and resale certificates required by this chapter”.  In this regard, I contend the SOA Board violated the intent of this provision by not including details of the lease agreement and related assessments in the 2012 budget mailing to unit owners, nor otherwise informed them in a detailed and timely manner.
2. NRS 116.2106 (1,c,e) Leasehold common interest communities

This statute requires that property leases contain: “(c) A legally sufficient description of the real estate subject to the lease”, and “(e) Any right of the units’ owners to remove any improvements within a reasonable time after the expiration or termination of the lease, or a statement that they do not have those rights”.   With regard to (c), the SOA/SGCC Lease Agreement does not contain a legally sufficient description of what is being leased (e.g., size and location of putting course, driving range, bocce ball courts, dining facility, etc).  With regard to (e), the SOA is paying for all improvements  (i.e., via the $15/mo/unit assessment) being made to the SGCC facilities subject to the lease agreement, but the agreement does not address any rights of unit owners to remove such improvements nor does it state they do not have such right. 
3. NRS 116.2122 Addition of unspecified real estate.
This statute implies that the SOA cannot add unspecified real estate unless this right was originally specified in the CC&R’s.  Article II Section 1 a. thru f. of the CC&Rs defines the purpose of the SOA, none of which address addition of unspecified real estate to the common area. This section further states “The association shall have no other purpose than those specified herein, and shall expressly be prohibited from representing Owners and occupants of Units within the subdivision on issues of land use, municipal annexation, master plan amendments, growth, area development or similar matters”.  Given the preceding, I contend the SOA Board did not have the authority to enter into the lease agreement with the SGCC without homeowner approval.
4. NRS 116.3114 Surplus funds

This statute states that “Unless otherwise provided in the declaration, any surplus funds of the association remaining after payment of or provision for common expenses and any prepayment of reserves must be paid to the units’ owners in proportion to their liabilities for common expenses or credited to them to reduce their future assessments for common expenses”.  The $435K we are paying to the SGCC in 2012 (more than 10% of the SOA 2012 budget) is being derived from surplus funds.  Therefore, I contend the SOA Board violated the intent of this provision by unilaterally entering into an agreement with the SGCC using SOA surplus funds rather than repayment of such funds to unit owners or a reduction in future assessments.
5. NRS 116.31084 (1) voting by member of executive board; disclosures; abstention from voting on certain matters.
This subsection states that “A member of an executive board who stands to gain any personal profit or compensation of any kind from a matter before the executive board shall: (a) Disclose the matter to the executive board; and (b) Abstain from voting on any such matter”.  Since it is common knowledge that the SOA/SGCC Lease Agreement was an arrangement primarily to off-set Somersett Country Club Operating losses and reduce the possibility of bankruptcy, both Blake Smith and Ray Lee should have abstained from voting based on the following:
a. Blake Smith - In the event of SGCC bankruptcy and/or the SGCC property fails to operate as a country club for 12 months, the property reverts to the Somersett Development Company wherein Blake Smith as the principle partner would incur certain liabilities (e.g., taxes, property maintenance) or, depending on the economic environment, he could develop the land for other uses for personal profit.  Either way could result in personal profit.
b. Ray Lee - Profits indirectly in that as a Country Club member he reaps the expanded facility benefits the Country Club receives from the infusion of cash from the SOA.  In addition, the Agreement precluded the Country Club from having to increase dues and/or usage fees on their members in order to cover operating losses.
Given the above, I contend that both Mr. Smith and Mr. Lee should not be voting on agreements with the SGCC wherein they personally benefit or have a clear conflict of interest.  Since there are only three SOA Board members, approval of the SOA/SGCC Agreement would have required unit owner approval.
6. NRS 116.112 Unconscionable agreement or term of contract
I contend  that the SOA is not leasing facilities from the SGCC for the benefit of unit owners, but rather is providing funds  to the SGCC to expand their facilities at SOA unit owner expense (as opposed to SGCC member expense) to make them a more viable entity in the marketplace. The benefit here clearly favors the SGCC members and not the Somersett unit owners.  This based on an analysis of the terms of the agreement as discussed in Attachment 1 to this letter.  Therefore, I believe that the SOA/SGCC Agreement as written is subject to this provision.
7. NRS 116.113 Obligation of good faith
This provision states: “Every contract or duty governed by this chapter imposes an obligation of good faith in its performance or enforcement”.  I contend that the SOA Board did not operate in “good faith” to unit owners in entering into this agreement.  This based on the following observations:
a. The SOA Board did not provide full disclosure of the agreement details to unit owners in an informative, timely and transparent manner.
b. Both the SGCC and the SOA Board implied that the SGCC would be investing $300K to provide the agreement amenities to unit owners. However, the real fact is that the SGCC is not investing any of their own money, as the $300K to upgrade SGCC facilities will be derived from the $15/mo/unit assessments. From which the SGCC is allowed to draw advanced revenues for this purpose.
c. Board members have acknowledged that the agreement constitutes an off-set of SGCC operating losses to help keep them solvent, albeit it to the purported benefit of the Somersett Community.  However, it was never conveyed to unit owners in this manner, but rather as an opportunity to provide additional amenities to unit owners and generate a sense of community between the SGCC and the SOA.
d. Under Section IV.5.1 of the SOA/SGCC Agreement, the SOA Board may further obligate unit owners to support construction of the SGCC Clubhouse.  This is unknown to most and could result in increased assessments on unit owners.
e. The purported benefits the agreement provides to unit owners is more window dressing than substantial (see Attachment 1).  Under the terms of the agreement, the primary beneficiary is the SGCC, which I contend the SOA Board was well aware of when they approved the agreement.
f. Given the main purpose of the agreement is to off-set SGCC operating losses in order to improve SGCC sustainability and marketability, the SOA Board had an obligation to be honest and upfront about the purpose of the agreement and submit it to a vote of the unit owners.
The preceding is not to say that given an eminent failure of the SGCC, that the SOA would not want to intervene in some manner to protect the well being of the Somersett community.  However, this should be accomplished via 1) a cost/benefit/risk analysis, 2) full disclosure of all elements in a timely manner to all unit owners, 3) amendment to the CC&R’s, 4) compliance with the applicable provisions of NRS Chapter 116, and 5) majority vote of all unit owners.
Looking forward to an official response to the above complaints and inclusion on the agenda of the next regularly scheduled meeting of the executive board.

Sincerely,

Somersett Unit Owner

Attachment 1

Homeowner Assessment of the SOA/SGCC Lease and Management Agreement Amenities

(Numbering scheme refers to applicable Agreement Section)

III.3.1   19th Hole at the Clubhouse Dining.  

Allows access to dining, bar and lounge areas for eating, drinking, internet access, TV game tables and undefined “activities”.  Operating hours will be limited and at the discretion of the SGCC.
Owner Assessment:
1. Given the past poor support for Town Center restaurants, the limited SGCC operating hours and substandard SGCC restaurant ambience, I predict little use by Somersett residents.
2. The SGCC will be spending some of the SOA funds to upgrade their restaurant facilities to make it more attractive.  Given comment 1 above, I contend that any upgrade of restaurant facilities will be of primary benefit to SGCC members and outside golf play users (i.e., SGCC promotional events, casino groups and tournament solicitations).  Therefore, no real additional benefit for Somersett homeowners.
III.3.2   Non-Golf Social Activities

Allows access to SGCC happy hours, social gatherings, shopping trips, entertainment events, annual holiday party.

Owner Assessment:

The SGCC already offers social memberships to all Somersett homeowners.  Those interested can participate.  Therefore no additional benefit here.

III.3.3   Golf Activities

Permits resident and guest play twice a year at a $40 rate for 2012 and at standard SGCC guest rates (to be set by the SGCC) thereafter, allows purchase of golf merchandize in pro shop, allows access to SGCC golf staff for lessons and clinics.
Owner Assessment:

1. SGCC already offers promotional play at discounted rates.  Homeowner played twice in 2011 at a $45 rate (including guests). In addition, had non-resident friends who played twice in 2011 at a $55 rate (included lunch). Most Somersett golfers who are not members of the SGCC know SGCC members who will sponsor them at SGCC quest rates.  Therefore, no real benefit.
2. Has any non-SGCC member been refused golf shop purchases in the past? I suspect not.  Additionally, SGCC merchandize prices are generally higher than Reno Golf retailers.  Therefore, no real benefit.
3. Given the limited number of SGCC members, I suspect the SGCC golf staff would not refuse any Somersett resident golf lessons and have in fact given lessons to non-members. Therefore no real benefit.

III.3.4   Undefined Amenity

Provides for some undefined amenity the SGCC will provide as determined by the SOA , which will not cost the SGCC more than $5K.
Owner Assessment:

Can’t image anything the SGCC will propose for $5K that amounts to anything worthwhile.  Undefined elements should not be part of any agreement.

III.3.5   18 Hole putting course and dedicated section of the driving range

SGCC will provide the putting course and driving range expansion (paid for by SOA funds) for resident use at an individual usage fee to be determined by the SGCC.  
Owner Assessment:

1. This article establishes SGCC real estate improvements paid for by the SOA and then leased back to the SOA for an individual usage fee, which is open ended.

2. There are no requirements in the agreement regarding operating hours, equipment, location and size of the putting course and the driving range being built with SOA funds (e.g., putting hole length, grass type, number of driving range pads, golf stands, rest room access, etc.).
3. There are no limitations placed on the SGCC with regard to SGCC use of the leased real estate.  Without restrictions the SGCC can use this real estate for member use and or outside play (e.g., tournaments, casino groups, promotions, etc.).

4. Items 1,2, and 3 above represent a very poorly written agreement.  It primarily benefits the SGCC and provides limited monetary benefit to Somersett homeowners.
III.3.6   Bocce Ball Courts (3) and Equipment

Owner Assessment:
Again, although this amenity will also be provided using SOA funds, the agreement places no requirements on the SGCC with regard to location, size, grass type, equipment, etc.

III.3.7   Fishing on Canyon Nine Lake

Permits fishing by children and ample stocking as determined by professionals.
Owner Assessment:

1. No age requirement contained in agreement

2. No lake clarity requirements.  Lake should be certified as being in compliance with pollution standards required for intended use. Without this, not sure parents would want their children fishing in this lake.
IV.3   Optional Amenities

The SGCC is offering residents the option to select from a menu of amenities on an individual fee basis
Owner Assessment:

These optional amenities are available to the general public and hence constitute no additional benefit to Somersett homeowners.
IV.5   Event Trigger

In the event the SGCC initiates the building of a permanent clubhouse, the SOA can exercise an option wherein it retains certain design rights with regard to use by Somersett homeowners.
Owner Assessment:

This article concerns me in that as I read section IV.5.1, if the SOA Board exercises its option to participate in SGCC Clubhouse design, then homeowners may be obligated for additional fees and/or assessments associated with its use.  Therefore, homeowners, in effect, could be subsidizing construction of the clubhouse as we are subsidizing construction of the putting course, driving range, bocce ball courts and dining facility improvements.
Summary Comments
The SOA will be investing approximately $1.3M over the initial three year term of the Agreement, $300K of which the SGCC will use for facility expansion. This is a significant expenditure by the SOA, yet the agreement terms contain very little detail as to what exactly the SGCC will provide in return.  That is, it is deficient in defining the requirements, specifications, limitations, etc. placed upon the SGCC to insure delivery of a quality product.  Nor does it define what rights the SOA may or may not have with regard to the improvements made to SGCC facilities with SOA funds. Being silent on definitive terms and relying on good faith is a poor way to enter into a contract.
In conclusion, the SOA/SGCC Agreement as currently structured represents a “Sweet Heart Deal’ for the SGCC and provides no real benefit to the Somersett Community as a whole. I consider it nothing more than a mechanism directed toward enhancing SGCC’s financial stability.  I am not naïve enough to believe that the SGCC would be party to such an agreement “for the benefit of the community” if they were not in financial distress. In late 2010 the SGCC equity members voted to accept early turnover of the club from Somersett Country Club, LLC (a Blake Smith company) and assumed the financial risk associated with its operation. For the SOA Board to have entered into an agreement with the SGCC to reduce the financial burden (at homeowner expense) of the SGCC equity members is unconscionable and premature.  Such a step should be considered only after all SGCC financial stability options have been exhausted without success and clearly demonstrated to the SOA.  Any proposed solution should then be clearly communicated and subject to a majority vote of all Somersett homeowners.  I also contend that if and when the SGCC reaches a financially solvent position, they will no longer be interested in maintaining the current agreement “for the benefit of the community”.
Given that the SOA Board will most likely be moving forward with the agreement, The SGCC should be required to provide monthly reports to the SOA on resident usage of the offered amenities. Including number of non-SGCC member residents using and monies collected (e.g., from social events, restaurant, golf shop, lessons, driving range, putting course, and bocce ball courts).  This would determine real value to the community.
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